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STATEMENT OF QUESTIONS PRESENTED 

1. On June 1, 1951, the United States District Court for 
the District of Columbia signed an order granting appel¬ 
lant wife alimony pendente lite, until further order of the 
Court. Payments were made by the appellee husband 
under said order until October 15, 1951, at which time he 
filed a motion to vacate said order, alleging that appellant 
wife had failed to account for the collection of certain ren¬ 
tals from jointly held property. This allegation was 
promptly denied by answer to the motion, and the question 
of accounting for rentals and other matters was referred 
to the Court Auditor. By stipulation between the parties, 
it was agreed that the auditor should accept the account 
of the appellant wife concerning rental collections as filed 
by her with the auditor, and the auditor would file same 
with his account and report to the Court. Thereafter the 
auditor’s account and report were approved by the Court 
and the appellant wife claimed the sum of Five Thousand 
Six Hundred Sixteen Dollars and Sixty Cents ($5,616.60) 
as accrued unpaid alimony under the said order, and the 
appellee husband claimed that said sum should be disal¬ 
lowed as of October 15, 1951, the day said motion to vacate 
the order for alimony pendente lite was filed by him. By 
stipulation, between the parties, it was agreed that the 
Court should rule on the question thus raised, with the 
right of appeal being reserved by both parties. No ele¬ 
ment of fraud was raised in this case. The Court ruled that 
under the case of Dausuel v. Dausuel, 90 U. S. App. D. C. 
275, 195 F. 2d 774, it had the power to reduce and there¬ 
fore do away with installments of accrued unpaid alimony 
prospectively under the circumstances mentioned and, ac¬ 
cordingly, signed an order vacating alimony pendente lite 
on the 9th day of September, 1955, as of October 15,1951. 

Under the circumstances mentioned, did the Court below 
have discretionary power to reduce and therefore do away 




with installments of accrued unpaid alimony pendente lite 
prospectively as of the time the reduction was sought in a 
case wherein no element of fraud existed ? Appellant main¬ 
tains that the Court did not have such power under the law 
of this jurisdiction, as set forth in the case of Kephart v. 
Kephart, 89 App. D. C. 373, 193 F. 2d 677. 

2. On May 19, 1955, a judgment for absolute- divorce on 
the grounds of five years voluntary separation was entered 
in favor of appellee against appellant, which judgment con¬ 
tained the required provision that such judgment should 
not be effective to dissolve the marriage until November 
20, 1955, which would be six months from the day said 
judgment was entered, in the event no appeal was taken. 
No appeal was taken from said judgment. 

By stipulation of the parties, the claim of appellant in 
the sum of Five Thousand Six Hundred Sixteen Dollars 
and Sixty Cents ($5,616.60) for accrued unpaid installments 
of alimony pendente lite, under the order dated June 1, 
1951, with the claim of the appellee that same should not be 
allowed on the grounds that the order for alimony pendente 
lite should be vacated as of October 15, 1951, the date on 
which a motion to vacate same was filed (all under the 
circumstances and facts as set forth in detail in Question 
No. 1 of this Statement of Questions Presented), were set 
down for hearing before the Motions Judge during Septem¬ 
ber of 1955, and after argument, the Motions Judge en¬ 
tered, on the 9th day of September, 1955, an order vacating 
the order for alimony pendente lite of June 1, 1951, as of 
October 15, 1951, as heretofore stated. In the opinion 
given by the Motions Judge, the case of Holmes v. Holmes , 
81 U. S. App. D. C. 132, 155 F. 2d 737, was cited, with the 
Court expressing the opinion that, by analogy, the final 
judgment of divorce would wipe out automatically the 
right to collect any alimony pendente lite which may have 
accrued under an order providing for payment pendente 
lite. 




It is the contention of the appellant that since the judg¬ 
ment for absolute divorce entered below did not become 
final until something over two months after the date of the 
order of the Motions Judge vacating the order of June 1, 
1951 as aforesaid, that the case of Holmes v. Holmes, supra, 
is not in point. Furthermore, it is the contention of appel¬ 
lant that the stipulation entered into before the judgment 
for absolute divorce became effective reserved the rights 
of the parties. Also, it is the contention of appellant that 
the case of Holmes v. Holmes, supra, does not prevent the 
collection of accrued unpaid installments of alimony pen¬ 
dente lite accruing up to the effective date of the final de¬ 
cree of divorce. 
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MATHILDA FIORAVANTI, Appellant 

v. 

QUIRINO FIORAVANTI, Appellee 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Jurisdiction of this Court is based on Section 1291 of 
Title 28, United States Code since this is an appeal from 
the United States District Court for the District of Co¬ 
lumbia. 

STATEMENT OF THE CASE 

As a result of a motion in the lower Court, an order for 
alimony pendente lite was duly signed on June 1, 1951, or¬ 
dering Quirino Fioravanti, appellee, defendant below, to 
pay to Mathilda Fioravanti, appellant, plaintiff below, the 
sum of Thirty-seven Dollars and Fifty Cents ($37.50) per 
week until further order of the Court, said payments to 
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start as of June 2, 1951 (App. 2). Appellee made the pay¬ 
ments as ordered until October 20, 1951, at which time he 
ceased to make said payments and has made none whatso¬ 
ever to the present time. 

On October 15, 1951, the appellee filed a motion to vacate 
the order for alimony pendente lite, the ground for said 
motion being that the appellant had failed and refused to 
deliver to certain receivers appointed by the Court in Civil 
Action No. 4568-’48 certain rentals from real estate owned 
jointly by appellant and appellee (App. 3). An answer was 
duly filed to said motion on November 2, 1951, denying im¬ 
proper conduct on the part of appellant (App. 3). With 
the answer mentioned, the appellant filed a motion to in¬ 
crease alimony pendente lite (App. 4). Neither the motion 
to vacate, filed October 15, 1951, nor the motion to increase 
alimony pendente lite, dated November 2, 1951, were heard 
prior to the time a motion for summary judgment was filed 
on behalf of the appellee on January 16,1952, and a further 
motion for summary judgment was filed on behalf of the 
appellant during February, 1952. 

An order of reference to the Auditor of the Court was 
entered on January 31, 1952, ordering him to state the ac¬ 
count of the receivers and also to state the account of 
Mathilda Fioravanti, appellant, as to all receipts, rentals, 
disbursements claimed by her and funds collected and not 
delivered to the receivership. After a hearing before the 
auditor, a stipulation between the appellant and the ap¬ 
pellee was entered into and filed in the Court below on Feb¬ 
ruary 28, 1955 (App. 8-9), providing, among other things, 
that: 

“2. The Auditor shall accept the account which Mathilda 
Fioravanti has filed herein of her alleged receipts 
and disbursements from July, 1949, to May, 1954, in¬ 
clusive, as substantially correct, without audit thereof 
or testimony relating thereto, and shall file her said 
account with his report herein pursuant to this stipu¬ 
lation.” 
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Said stipulation continued as follows: 

“3. The Court, before approving the said account of 
Mathilda Fioravanti, shall first determine at a hear¬ 
ing thereon the following matters: 

(a) What reduction or disallowance of mainte¬ 
nance, if any, Quirino Fioravanti may equitably be 
entitled to from October 15, 1951 (the date on which 
he filed a motion to vacate said order for mainte¬ 
nance) to the date of said hearing, upon such grounds 
ns lie may present to the Court to establish his rights 
thereto, at which time Mathilda Fioravanti may pre¬ 
sent such evidence as she may have in opposition 
thereto.” 

i 

After the filing of the stipulation mentioned, the ac¬ 
count of the auditor was duly approved bv the Court below 
on May 19, 1955. 

Thereafter, there came before the Court the question of 
what reduction or disallowance of maintenance, if any, 
appellee might be entitled to from October 15, 1951 (the 
date on which he filed a motion to vacate said order) to 
the date of the hearing on September 8, 1955, the date the 
matter came before the Court below as provided in Para¬ 
graph 3(a) of the stipulation heretofore mentioned. Ap¬ 
pellant claimed that since the order of June 1, 1951 pro¬ 
vided for alimony pendente lite at Thirty-seven Dollars 
and Fifty Cents ($37.50) per week from June 2, 1951, until 
further order of the Court , and since there had been po 
further order of the Court with respect to such order for 
alimony pendente lite, that there was due appellant the sum 
of Five Thousand Six Hundred Sixteen Dollars and Sixty 
Cents ($5,616.60) for unpaid weekly payments from Oc¬ 
tober 15, 1951. Appellee maintained that inasmuch as he 
had filed a motion to vacate said order for alimony pen¬ 
dente lite on October 15, 1951, that the Motions Court had 
the power in its discretion to vacate said order as of the 
date applied for. After argument, the Motions Court ruled 
that, under authority of the case of Dausuel v. Dausuel. 90 
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U. S. App. D. C. 275, 195 F. 2d 774, it had the discretion to 
vacate said order as of the date said motion was filed, to 
wit, October 15, 1951, and not as of the date of the hearing 
on same, to wit, September S, 1955. Appellant contended 
that such power was not in the Motions Court under the 
circumstances of this case (there being no fraud involved), 
but the Motions Court granted the motion to vacate the pen¬ 
dente lite order as of October 15, 1951. Accordingly, an 
order vacating said pendente lite order was entered on 
September 9, 1955, from which order appellant takes her 
appeal. (App. 10). 

On May 19, 1955, a judgment for absolute divorce on the 
grounds of five years voluntary separation was granted 
appellee, which judgment became effective to dissolve the 
marriage on November 20,1955. The hearing on the motion 
to vacate the order for alimony pendente lite was heard 
by the Motions Judge on September S, 1955, and said Court 
in its opinion (App. 10-11) also referred to the case of 
Holmes v. Holmes, 81 U. S. App. D. C. 132,155 F. 2d 737, as 
ail authority, by analogy, for holding that a final judgment 
of divorce would wipe out automatically the right to collect 
any alimony pendente lite which may have accumulated 
under an order providing for payments pendente lite. Ap¬ 
pellant contends that Holmes v. Holmes . supra, was not in 
point in the instant case inasmuch as the parties themselves, 
by stipulation mentioned above, specifically agreed that the 
rights of the appellant and appellee, with reference to the 
claim for such accrued unpaid alimony pendente lite and 
the opposition to payment of same, were reserved for a 
hearing by the Court prior to the date of the final divorce 
decree between the parties. 

Furthermore, appellant contends that since the absolute 
divorce between the parties did not become effective until 
about two months after the hearing on the motion to vacate 
was held, that appellant would not be barred by the case of 
Holmes v. Holmes, supra , from collecting accrued unpaid 
alimony pendente lite and, furthermore, appellant contends 
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that the case of Holmes v. Holmes, supra, does not, in fact, 
bar the recovery of any accrued unpaid alimony pendente 
lite accruing up to the date that such divorce becomes final. 

STATUTES AND RULES INVOLVED 

None. 

STATEMENT OF POINTS 

The Court committed error in signing the order of Sep¬ 
tember 9, 1955, vacating the order for alimony pendente 
lite, dated June 1, 1951, as of October 15, 1951, the day a 
motion to vacate said order was filed, because: 

i 

1. The Court lacked discretionary power to vacate any 
installment of alimony pendente lite that had accrued and 
remained unpaid prior to the signing of an order vacating 
such prior order where there was no showing that fraud had 
been committed or that any mistake had been made. The 
case of Kephart v. Kephart, 89 App. D. C. 373, 193 F. 2d 
677, specifically holds that (in the absence of fraud) the 
District Court cannot modify or remit installments of ali¬ 
mony after they have become due by the terms of the orig¬ 
inal judgment which ordered their payment; that the right 
to each installment becomes absolute and vested when it 
becomes due, provided no modification of the decree was 
made prior to its maturity. 

2. That the case of Holmes v. Holmes, 81 U. S. App. D. C. 
132, 155 F. 2d 737, does not preclude the right to collect 
accrued unpaid alimony pendente lite accruing prior to the 
effective date of any decree for absolute divorce. 

3. That the case of Holmes v. Holmes, supra, does not 
preclude parties, who proceed by stipulation entered intjo 
prior to the effective date of an absolute divorce, to assert 
rights for the payment of unpaid alimony pendente lite. 

SUMMARY OF ARGUMENT 

It is appellant’s contention that the Court below com¬ 
mitted error in ruling that in the exercise of its discretion, 
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the order for maintenance pendente lite in this case should 
be vacated as of the date that the motion was filed, and 
acting on said discretion, on September 9, 1955, vacating 
the order for maintenance pendente lite (dated June 1, 
1951) as of October 15, 1951, in the absence of any showing 
of fraud on the part of appellant. The Court, before ren¬ 
dering its opinion, cited the case of Dausuel v. Dausuel, 90 
U. S. App. D. C. 275, 195 F. 2d 774, as its authority for the 
granting of the motion. Appellant claims that the case of 
Dausuel v. Dausuel, supra, was based on the premise that 
fraud had been committed upon the Trial Court and, ac¬ 
cordingly, the Trial Court could set aside, for fraud, in¬ 
stallments of alimony pendente lite after they had accrued 
like any other judgment and, further, that the Trial Court 
might always, where fraud exists, reduce them prospec¬ 
tively as of the time when reduction was asked. Appellant 
contends that the case of Kephart v. Kephart, 89 App. D. C. 
373, 193 F. 2d 677, where no showing of fraud exists, holds 
that the Court cannot modify or remit installments of ali¬ 
mony after they have became due by the terms of the orig¬ 
inal judgment which ordered their payment; that when a 
decree awards alimony payable in future installments, the 
right to each installment becomes absolute and vested when 
it becomes due, provided no modification of the decree had 
been made prior to its maturity; that each installment 
which matures under a decree which has not been modified 
becomes a judgment similar to any other judgment for 
money. 

On May 19, 1955, a judgment for absolute divorce be¬ 
tween the parties hereto, on the grounds of five years volun¬ 
tary separation was signed, which judgment became ab¬ 
solute bv the terms thereof to dissolve the marriage on 
November 20, 1955. The order of the Court below vacating 
the order of June 1, 1951 was signed on September 9, 
1955, something more than two months prior to 
the time the divorce between the parties became 
final. The Court, in its opinion, by analogy, stated 
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that a final judgment of divorce would wipe out 
automatically the right to collect any alimony pendente lite 
which may have accumulated under an order providing for 
payment pendente lite. It is the contention of appellant 
that said case of Holmes v. Holmes, 81 U. S. App. D. C. 
132, 155 F. 2d 737, does not hold that accrued unpaid pay¬ 
ments of alimony pendente lite accruing before the effec¬ 
tive date of the final divorce decree are uncollectible. Fur¬ 
thermore, it is the contention of appellant that since the 
parties hereto entered into a stipulation, prior to the effec¬ 
tive date of said absolute divorce, wherein they agreed that 
the Court should pass on the right of appellant to collect 
accrued alimony, that such right of collection would not 
automatically be barred by the case of Holmes v. Holmes, 
supra, but that the rights of the parties should be deter¬ 
mined on their merits. 

ARGUMENT 

On June 1, 1951, by order of the Court below, the appel¬ 
lee, Quirino Fioravanti, was ordered to pay to the appellant, 
Mathilda Fioravanti, until further order of the Court, ali¬ 
mony pendente lite in the sum of Thirty-seven Dollars and 
Fifty Cents ($37.50) per week, said payments to start as 
of June 2,1951 (App. 2). The appellee made the payments 
as ordered until October 20, 1951, at which time he ceased 
to make payments and has made none whatsoever to the 
present time. Appellant claims the sum of Five Thousand 
Six Hundred Sixteen Dollars and Sixty Cents ($5,616.60) 
due by reason of the order as aforesaid. 

I 

On October 15, 1951, appellee filed a motion to vacate 
the pendente lite order dated June 1,1951, mentioned above, 
on the basis that appellant had failed and refused to deliver 
to certain receivers all rentals from certain real estate 
owned jointly by the parties to the litigation (App. 3). To 
this motion appellant promptly filed an answer denying any 
improper or misconduct on her part (App. 3) and, there¬ 
after, on the 2nd day of November, 1951 (App. 4), 
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filed a motion to increase the alimony pendente lite on the 
grounds of hardship and necessity. Neither of these mo¬ 
tions were calendared for hearing in the normal course of 
events, but soon thereafter on, to wit, January 31, 1952, 
in Civil Action 4568-48 of the United States District Court 
for the District of Columbia, an order of reference to the 
auditor of the Court was entered on a motion by appellee 
in said cause to require appellant to account to the receivers 
for all rentals collected bv her and not delivered to the 
receivers. Motions for summary judgment were filed by 
both appellant and appellee in the Court below, resulting in 
an order requiring disposition of jointly owned real prop¬ 
erty of said parties, from which order an appeal was taken 
(App. 5-6). Thereafter, no further action was taken on 
the motion to vacate the order for alimony pendente lite, 
dated June 1, 1951, until the matter came before the Court 
below as a result of a stipulation between the parties (App. 
S-9), resulting in the order of the Court below, dated Sep¬ 
tember 9, 1955, vacating said pendente lite order as of Oc¬ 
tober 15, 1951 (App. 10), from which order this appeal 
is taken. 

On May 19, 1955, a judgment for absolute divorce on the 
grounds of five years voluntary separation was entered in 
favor of the appellee against the appellant, which judgment 
became effective to dissolve the marriage six months later, 
that is to say, November 20,1955. 

The Court below (App. 10-11) cited the case of Holmes 
v. Holmes, SI U. S. App. D. C. 132, 155 F. 2d 737, as its 
authority for its opinion that by analogy a final judgment 
of divorce would wipe out automatically the right to collect 
any alimony pendente lite as may have accrued under an 
order providing for payment pendente lite. The Court be¬ 
low in its opinion went on to say: 

“The Court is further of the opinion that it is immate¬ 
rial that the final decree of divorce may have been 
granted in an action other than that in which the 
pendente lite order was made. But, entirely irrespec- 
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tive of that, the Court is of the opinion that in the 
exercise of its discretion, the order for maintenance 
pendente lite in this case should be vacated as of the 
date that the motion was filed. 

‘‘The Court is without power to vacate any install¬ 
ments that may have been accrued prior to that date 
but it does have power to reduce and, therefore, to do 
away with installments prospectively as of the time 
the reduction is sought. ( Dausuel v. Dausuel, 90 U. S. 
Appeals D. C. 275 at 276.) ” 

Appellant contends that the case cited by the Court be¬ 
low, to wit, Dausuel v. Dausuel, 90 U. S. Appeals D. C. 275, 
195 F. 2d 774, provides that the Court may set aside ac¬ 
crued as well as prospective installments of alimony which 
have accrued, provided there is a showing of after-dis¬ 
covered fraud upon the Court. In the absence of any such 
fraud, it is the contention of the appellant that the case of 
Kephart v. Kephart, S9 App. D. C. 373,193 F. 2d 677, holds 
that the Court cannot modify or remit installments of ali¬ 
mony which have become due. As was said in the Kephart 
case, page 378: 

j 

“. . . Having awarded alimony to be paid periodically, 
has the District Court the power to modify or remit 
installments thereof which have become due and pay¬ 
able? ...” 

“From 1916 until 1948 this Court consistently and un¬ 
qualifiedly held that the District Court cannot modify 
or vacate installments of alimony which have become 
due. IVe shall quote extensively from our decisions 
during that period of more than thirty years so as to 
make apparent the reasoning upon which the uniform 
holding of those cases was based.” 

“In Lyriham v. Hufty, 1916, 44 App. D. C. 589, 599, we 
said: 

‘ * # * The decree * * * is in the nature of an adjudi¬ 
cated judgment for accrued alimony # # * [and] was 
beyond the power of the court in its discretion to 
modify or vacate it.’. . .” 
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“ ‘We think this question is determined by our deci¬ 
sion in Phillips v. Kepler, 47 App. D. C. 384, 387. In 
that case a divorce had been granted a wife by a 
Nebraska court of competent jurisdiction, the decree to 
be in force only “until further order” of the court. In 
this court it was contended that the decree as to past 
installments was not final, but we said: “The conten¬ 
tion against the finality of the decree is based upon the 
provision which says that the requirement touching the 
alimony is to endure only ‘until the further order’ of 
the court. But this does not disprove its finality as to 
installments past due. The decree may no doubt be 
altered by the court as to future payments, but there 
is no suggestion in it that, as to the installments which 
have matured, it is not final. In the Sistare case 
[Sistare v. Sistare, 218 U. S. 1], pages 13,17 [30 S. Ct. 
682, 54 L. Ed. 905], it was held that a decree like the 
one before us ‘operated to cause an indebtedness to 
arise in her (the wife’s) favor as each installment of 
alimony fell due, and that a power to modify, if 
exerted, would only operate prospectively.’ If we may 
reason from the rule which obtains in statutory con¬ 
struction, a retroactive effect should not be given to 
the exercise of any power to recast a decree unless the 
language defining the power leaves no choice. United 
States v. American Sugar Ref. Co., 202 U. S. 563, 26 
S. Ct. 717, 50 L. Ed. 1149. No Nebraska statute nor 
decision has been brought to our attention which would 
authorize the court under the power reserved to so 
change the decree as to affect the installments past 
due. In view of this, and of the authorities cited, we 
hold that the modification of the decree, if made, would 
operate prospectively only and hence that the decree 
is final as to the installments of alimony in ar¬ 
rears.’ ...” 

The Kephart decision then goes on to recite the fact that 
the case of Franklin v. Franklin, 83 U. S. App. D. C. 3S5, 
171 F. 2d 12, was a departure from the long established 
interpretation of the pertinent Code provision. The ques¬ 
tion involved was again presented by the Kephart case, and 
the Court stated as follows (page 380): 

“We conclude, therefore, that the District Court can¬ 
not modify or remit installments of alimony after they 
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have become due by the terms of the original judgment 
which ordered their payment. When a decree awards 
alimony payable in future installments, the right to 
each installment becomes absolute and vested when it 
becomes due, provided no modification of the decree 
had been made prior to its maturity. Each installment 
which matures under a decree which has not been modi¬ 
fied becomes a judgment debt similar to any other judg¬ 
ment for money. The original decree is final in char¬ 
acter with respect to each matured installment and so 
cannot be challenged here and should not be challenged 
elsewhere. Execution may issue upon it. It is there¬ 
fore unnecessary to seek in the original action a ‘money 
judgment,’ although, upon a showing made to the court 
of the amount of the matured installments which re¬ 
main unpaid, it is not improper for the District Court 
to note of record the amount which is then due under 
the original judgment.” 

“To the extent that it is in conflict with these views, 
Franklin v. Franklin is overruled. The case is reversed 
and remanded for proceedings in conformity here¬ 
with.” 

In the case below, the parties, by stipulation (App. 8-9), 
specifically agreed that the accounting of receipts and dis¬ 
bursements by appellant from July, 1949, to May, 1954, 
inclusive, was substantially correct, and that same should 
be accepted by the auditor without audit, same to be filed 
with the auditor’s report according to stipulation. Like¬ 
wise, the parties agreed that what reduction or disallow¬ 
ance of accrued sums appellee might equitably be entitled 
to from October 15,1951, the date on which he filed a motion 
to vacate the order for alimony pendente lite, to the date 
of the hearing, if any reduction were in order, with the right 
in the appellant to oppose such request for reduction, was 
specifically reserved to be heard by the lower Court and, 
accordingly, the Trial Court in rendering its decision below, 
committed error in considering that the case of Holmes v. 
Holmes, supra, was applicable and that, accordingly, by 
analogy, the final judgment for divorce entered in the Court 
below wiped out automatically the right to collect any ali- 



mony pendente lite which may have accumulated under the 
order providing for payments pendente lite dated June 

1 , 1951 . 

It is submitted that the ordinary procedure in the Dis¬ 
trict Court with reference to the granting of motions for 
alimonv or motions to reduce or vacate alimonv orders are 
heard in open Court after opportunity has been presented 
to both sides to present their respective views and legal 
positions, and such orders as are customarily entered as the 
result of such motions are not entered to take effect as of 
the date of the filing of such motions but on the date such 
orders are signed or at some future date. 

CONCLUSION 

Therefore, in view of the stipulation between the parties 
mentioned above, the absence of fraud, the Kepliart deci¬ 
sion and the laws of the District of Columbia, it is respect¬ 
fully submitted that the lower Court does not have the 
power to modify or remit installments of alimony which 
accrued under the order of said Court, dated June 1, 1951, 
in favor of the appellee and that, accordingly, there is due 
and owing by the appellee to the appellant the sum of Five 
Thousand Six Hundred Sixteen Dollars and Sixty Cents 
($5,616.60) as heretofore stated. 

Accordingly, it is respectfully submitted that the order 
of the lower Court, dated September 9, 1955, vacating the 
order for alimony pendente lite, dated June 1, 1951, as of 
October 15, 1951, should be vacated, and judgment in favor 
of appellant against appellee in the sum of Five Thousand 
Six Hundred Sixteen Dollars and Sixty Cents ($5,616.60) 
should be entered. 

Respectfully submitted, 

Charles H. Quimby 
650 Warner Building 
Washington 4, D. C. 

Attorney for Appellant 
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Filed June 1, 1951 

29 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 597-51 
Mathilda D. Fioravanti, Plaintiff 


vs. 

Quirino Fioravanti, Defendant 

Order for Alimony Pendenle Life 

Upon consideration of the motion filed by plaintiff for 
alimony pendente lite and it appearing to the Court from 
the record and the statements of counsel that there has 
been a change in the situation of the plaintiff and that she 
is entitled to alimony pendente lite, it is by the Court this 
1st day of June, 1951, 

Adjudged, Ordered and Decreed, That the defendant, 
Quirino Fioravanti, be and he hereby is ordered to pay 
to the plaintiff as alimony pendente lite for her support 
and maintenance the sum of Thirty-seven Dollars and 
Fifty Cents ($37.50) per week beginning on the second 
day of June, 1951 and each and every Saturday thereafter 
until further order of this Court. 

Charles F. McLaughlin 
Judge 

Nathan M. Lubar 
Attorney for Plaintiff 

Seen 

A. L. Newmyer 
Attorney for Defendant 
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30 Filed Oct. 15, 1951 

Motion to Vacate Order for Maintenance Pendente Lite 

Comes now the defendant in the above cause, Quirino 
Fioravanti, and moves the Court to vacate the Order for 
maintenance pendente lite entered herein in May, 1951, 
by reason of the failure and refusal of the plaintiff I to 
deliver to the Receivers of the jointly owned property 
duly appointed in Civil Action 4568-48, a reference to 
which is hereby made, all rentals from the real estate of 
said parties. 

Newmyer & Bress 

By Alvin L. Newmyer 

Alvin L. Newmyer j 
Attorneys for Defendant 
Rust Building 
Washington, D. C. 

! 

* # * # * * * # # # 

31 Filed Nov. 2, 1951 ! 

Answer to Motion to Vacate Order for Maintenance 

Pendente Lite 

Answering the motion of the defendant to vacate the 
order for maintenance pendente lite by reason of the 
alleged failure of the plaintiff to deliver to the Receivers 
rentals in accordance with the Receivership order, the 
plaintiff states that the motion filed by the defendant and 
his attorney as co-Receiver is completely without merit, 
as shown by the answer to the said motion and the account¬ 
ant’s statement attached thereto. j 

By reason of the same the Motion to Vacate the Order 
for Maintenance pendente lite should be dismissed. 

Nathan M. Lubar j 

Nathan M. Lubar 
Attorney for Plaintiff 

\ 
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32 Filed Nov. 2, 1951 

Motion to Increase Maintenance Pendente Lite 

Comes now the plaintiff in the above cause and moves 
the Court to increase the maintenance pendente lite and 
for reasons therefore states as follows. 

That as a result of the necessity of the plaintiff to borrow 
funds upon which to live during the period from January, 
1951 through June, 1951 by reason of the refusal of the 
defendant to pay to the plaintiff the sums due under the 
agreement of 1944 referred to in this cause, and by reason 
of the small amount allowed the plaintiff by order of this 
Court, namely $37.50 weekly as maintenance pendente lite, 
plaintiff submits that she has been unable to take care of 
necessities and has been forced to borrow additional sums 
upon which to live. 

A complete schedule of her living costs was submitted 
to the Domestic Relations Commissioner prior to the pre¬ 
vious hearing for maintenance and that based upon the 
same a recommendation was made by the Domestic Rela¬ 
tions Commissioner of $50.00 as maintenance pendente lite. 
The defendant failed and refused to appear and his counsel 
objected to the report of the Domestic Relations Commis¬ 
sioner, which was not considered by the Court. Reference 
is made, however, to all of the information therein contained 
and in addition thereto to the indebtedness due to the 
plaintiff by the Receivership which was appointed by the 
Court in the prior action, which has placed an additional 
burden upon her financially. It is further submitted that 
the plaintiff has been unable to pay any counsel fees what¬ 
soever and that she has been required to have the services 
of counsel by reason of the actions of the plaintiff 

33 and has accumulated an indebtedness for such serv¬ 
ices which she is completely unable to pay. Motions 

have been filed by the defendant which the plaintiff submits 
are without merit, requiring additional costs for legal 
fees which the plaintiff is completely unable to afford, or 
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pay, and which she submits is a necessity to which she is 
entitled to be reimbursed by her husband, who in addition 
to his legal responsibility for support has agreed by agree¬ 
ment, which has been determined by this court to be a 
binding agreement to pay to the plaintiff one-half of his 
income of $130.00 weekly, which he has failed and refused 
to pay. It is submitted that by virtue of such agreement, 
and that by reason of the needs of the plaintiff to live and 
pay the present high cost of living required for her main¬ 
tenance, that the sum of $65.00 weekly, which is one-half of 
the sum received by the defendant, should be required to 
be paid for maintenance pendente lite. 

Mathilda D. Fioravanti 
Mathilda D. Fioravanti 

i 

#*###*###:* 

36 Filed March 18,1952 

Order Granting Summary Judgment and Appointing Trustees 

to Sell Real Estate 

This cause came on to be heard upon the Motion for a 
Summary Judgment filed on behalf of the defendant, 
Quirino Fioravanti, to construe paragraph 5 of the agree¬ 
ment of the parties dated March 15, 1944 and upon the 
Motion for Summary Judgment filed on behalf of the plain¬ 
tiff, Mathilda D. Fioravanti, to construe paragraph 5 of 
the agreement dated March 15, 1944 and after argument by 
counsel for the respective parties, it is by the Court this 
18th day of March, 1952, j 

Ordered and Adjudged as follows: j 

1. That the Motion for summary judgment, filed by the 
plaintiff, Mathilda D. Fioravanti, on the ground that para¬ 
graph 5 of the agreement of the parties dated March 15, 
1944 entitles plaintiff to a share of the earnings of defend¬ 
ant and that the said paragraph does not contemplate parti¬ 
tion of the property owned by the parties, be and the same 
is hereby denied. I 
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2. That the Motion for Summary Judgment, filed by the 
defendant, Quirino Fioravanti, on the grounds that para¬ 
graph 5 of the agreement of the parties dated March 15, 
1944 be construed to direct the partition and sale and 
equal division of the jointly owned real estate, be and the 
same is hereby granted and, accordingly, the sale of the 
parcels of real estate jointly owned by said parties is 
hereby ordered, and Alvin L. Newmver, Jr. and Leonard 
Melrod are hereby appointed trustees to sell and convey 
all right, title and interest of the said Mathilda D. Fiora¬ 
vanti and Quirino Fioravanti in and to the said jointly 

owned real estate, namely those parcels improved 
37 by premises 3114 - 14th Street, N. IV. and 141S Shep- 
heard Street, N. W., in the District of Columbia, 
and 1806 Chilton Street, Baltimore, Maryland, and the 
17 acres more or less, improved by a cottage at Orkway 
Springs, Virginia, said sales to be made at public or private 
sales, pursuant to the rules of this Court: the proceeds of 
said sales, less costs and expenses incurred therein, to be 
equally divided between the said plaintiff and defendant 
herein. Said trustees shall first file an undertaking herein 
in the penalty of $1000.00 conditioned for the faithful 
performance of their trust. 

3. That the Court specifically did not rule on the prayer 
for relief, number 1, contained in the plaintiff’s complaint 
and specifically did not rule on the prayer for relief, num¬ 
ber 3, contained in the plaintiff’s complaint and further 
that the Court did not specifically rule on the prayer for 
relief contained in the defendant’s counter-claim for an 
accounting of income from said properties. 

4. The Court retains jurisdiction of this cause to enforce 
the provisions of this judgment. 

Burn it a Shelton Matthews 
Judge 

#***•*#*•• 



38 Filed Nov. 3, 1953 

Order Confirming Sale/ Etc. , 

Upon consideration of the Order for Ratification Nisi 
herein, and it appearing that the same was duly published, 
and it further appearing that no objections have been filed 
or any higher offer received on the date mentioned in said 
Order, 

It is by the Court this 3d day of November, 1953 

Ordered that the said sale be and the same is hereby 
ratified and confirmed, and the trustees, Alvin L. Newmyer, 
Jr. and Leonard S. Melrod are authorized and directed to 
convey the said real estate described in said Order as an 
undivided one-third ownership in Lot 196 in Square 2674 
in the District of Columbia, improved by premises 3114 
14th Street, N. W. to Abraham Bevda, the purchaser, upon 
compliance by him with the terms of sale, and it is further 

Ordered that the trustees herein, upon receipt of said 
purchase price, shall file an additional undertaking herein 
in the penalty of Thirty Thousand Dollars ($30,000). It 
is further 

Ordered that this cause be and it hereby is referred to 
the Auditor of this Court and the said Auditor is directed 
to state the account of the trustees and make recommenda¬ 
tions for allowance of counsel fees and commissions and 
costs and for the distribution of the proceeds. 

David A. Pine 
Judge 


39 Filed Feb. 24,1954 

j 

Order Authorizing Trustees to Consent to Private Sales of 

Certain Real Estate 

! 

Upon consideration of the petition filed herein February 
19, 1954 by Alvin L. Newmyer, Jr. and Leonard S. Melrod, 
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trustees duly appointed herein, it is by the Court this 24th 
day of February, 1954 

Adjudged and Ordered that said trustees be and they 
are hereby authorized to effectuate the respective sales of 
premises 1806 Chilton Street, Baltimore, Maryland and 
of the 17 acres, more or less, improved by a cottage at 
Orkney Springs, Virginia, in accordance with the terms set 
forth in said petition for the respective sales of said 
properties. 

It is further Ordered that upon the consummation of said 
sales, the bond of said trustees be increased by filing an 
additional undertaking in the amount of $7,000 and that 
upon the final consummation of all sales this cause be 
referred to the Auditor of this Court to state the account 
of said trustees in accordance with the orders of this 
Court, and to make due allowance to said trustees for their 
commissions, counsel fees and expenses. 

Matthew F. McGuire 
Judge 


40 Filed Feb. 28, 1955 

Stipulation 

It is hereby stipulated and agreed between the parties 
herein by their attorneys as follows: 

1. The Auditor of this Court shall state the separate 
accounts of the Receivers and of the Trustees herein on the 
basis of those accounts as filed with such additional items 
relating thereto as may be presented to the Auditor to 
render said accounts current. 

2. The Auditor shall accept the account which Mathilda 
Fioravanti has filed herein of her alleged receipts and dis¬ 
bursements from July, 1949, to May, 1954, inclusive, as 
substantially correct, without audit thereof or testimony 
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relating thereto, and shall file her said account with his 
report herein pursuant to this stipulation. 

3. The Court, before approving the said account; of 
Mathilda Fioravanti, shall first determine at a hearing 
thereon the following matters: 

(a) What reduction or disallowance of maintenance, if 
any, Quirino Fioravanti may equitably be entitled to from 
October 15, 1951 (the date on which he filed a motion to 
vacate said order for maintenance) to the date of said 
hearing, upon such grounds as he may present to the Court 
to establish his rights thereto, at which time Mathilda 
Fioravanti may present such evidence as she may have in 
opposition thereto. 

! 

(b) What division shall be made between the parties of 
the household furnishings and effects contained in the 
Shepherd Street and cottage properties. 

_ » 

41 (c) What articles of Mr. Fioravanti’s personal 

belongings and tools and equipment shall be ac¬ 
counted for to him by Mrs. Fioravanti. 

(d) With the exception of issue (a), the decision of the 
Trial Judge on the above issues shall be final and both 
parties waive all rights of appeal therefrom. Both parties 
reserve the right to appeal with respect to issue (a). 

4. The hearing before the Court on the above matters 
shall be postponed until such time as the Court may fix, 
after the Auditor has filed his reports therein. 

Charles H. Quimby 
Attorney for Plaintiff, 
Mathilda Fioravanti 
Mathilda Fioravanti 

Alvin L. Newmyer 
Attorney for Defendant, 
Quirino Fioravanti 
Quirino Fioravanti 
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42 Filed Sept. 9, 1955 

Order Vacating Maintenance Pendente Lite 

Upon consideration of the motion filed herein by the 
defendant, Quirino Fioravanti, to vacate the order entered 
June 1,1951, for maintenance pendente lite, and after argu¬ 
ment by counsel for the respective parties and for good 
cause shown, it is by the Court this 9 day of September, 
1955, 

Ordered that the said order dated June 1, 1951, for 
maintenance pendente lite be and the same is hereby 
vacated as of October 15, 1951, the date upon which said 
motion was filed. 

It Is Further Ordered that the defendant, Quirino 
Fioravanti, pay to Charles H. Quimby, Esq., attorney for 
the plaintiff, Mathilda Fioravanti, the sum of $250 as 
counsel fees for his professional services rendered plain¬ 
tiff in defending said motion. 

Alexander Holtzoff 
Judge 


23 Opinion 

The Court: 

In Holmes vs. Holmes, 155 Fed. (2d) 737, it was held 
that a final decree of divorce wipes out a prior provision 
for the payment of alimony contained in a decree of limited 
divorce unless the judgment granting a final divorce re¬ 
serves the right to collect all past due alimony under the 
earlier decree. 

The Court is of the opinion that, by analogy, a final 
judgment of divorce would wipe out automatically the 
right to collect any alimony pendente lite that may have 
accumulated under an order providing for payment pen¬ 
dente lite. 
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The Court is further of the opinion that it is immaterial 
that the final decree of divorce may have been granted in 
an action other than that in which the pendente lite order 
was made. But, entirely irrespective of that, the Court 
is of the opinion that in the exercise of its discretion, the 
order for maintenance pendente lite in this case should be 
vacated as of the date that the motion was filed. 

The Court is without power to vacate any installments 
that may have been accrued prior to that date but it does 
have power to reduce and, therefore, to do away with 
installments prospectively as of the time the reduction 
is made. (Dausuel vs. Dausuel, 90 U. S. Appeals D. C. 
275 at 276.) 

In the exercise of its discretion, the Court is of 
24 the opinion that the husband should not be required 
to pay the installments of the alimony that have ac¬ 
crued subsequent to October 15, 1951. It was no fault of 
his that the matter has not been heard prior to today. On 
the other hand, the wife made no effort to collect the 
installments as they accrued. The purpose of maintenance 
pendente lite is not to award a lump sum of money to 
the wife but to make periodic payments in order that she 
may not become a public charge and in order that she may 
not be without support. Apparently, she did not need this 
money for the obvious reason that she was living in the 
property owned jointly by the parties originally and was 
collecting rent from some of the real estate and living in 
one of the properties. 

In the exercise of its discretion, the Court will grhnt 
the motion to vacate the order for maintenance pendente 
lite from October, 1951. i 

<*##***#*#* 
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1. May an order for alimony pendente lite be modi¬ 
fied prospectively as of the time when the modification is 
asked, although the order thereon is not signed until a 
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mony pendente lite herein? 
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BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

On October 15, 1951, appellee filed a Motion to Vacate 
an Order for Alimony, pendente lite, entered June 1, 
1951. At the time the Motion to Vacate was filed, ap¬ 
pellee was not in arrears, but had complied with the 
Order to the date his Motion to vacate was filed. His 
reasons for moving to vacate were the fact that his em¬ 
ployment had been terminated, and because his wife, the 
appellant herein, had been collecting rentals from jointly 
owned property and had refused to turn over the pro¬ 
ceeds to the receivers who had been appointed by the 
Court to collect all rentals and to distribute the proceeds 
between the parties. 





2 


Through no fault of the appellee, but by reason of de¬ 
laying actions taken by appellant in the litigation, the 
hearing on appellee’s Motion to Vacate Alimony was nec¬ 
essarily postponed by the Court, which, wffien the Motion 
came for hearing on January 31, 1952, deferred action 
thereon and referred the entire matter to the Court Au¬ 
ditor to determine, among other things, what rentals the 
appellant was collecting and withholding from the Re¬ 
ceivers, and to state the account of the Receivers, and also 
to state the account of the appellant as to her rental col¬ 
lections. The hearings on these references before the 
Court Auditor were also delayed by the action of the ap¬ 
pellant, who had taken an appeal from a judgment en¬ 
tered in the lower Court, which had decreed that all of 
the real estate belonging to the parties should be sold, 
and had appointed trustees to sell and make an equal 
distribution of proceeds between the parties in accord¬ 
ance with a pre-nuptial contract between the parties. 

This Court in 91 U. S. App. D. C. 418, 200 F. (2d) 750, 
on December 22, 1952, affirmed the Trial Court ruling 
construing the contract and for the sale of the real estate. 
However, the appellant filed a Petition for Writ of Cer¬ 
tiorari in the Supreme Court of the United States, which 
further delayed the issuance of the final mandate to the 
lovrer Court. As a result of appellant’s continued litiga¬ 
tion, the Auditor of the District Court could not complete 
his hearings under the references to him until the final 
determination of that litigation, nor could the trustees 
proceed to sell the real estate, pending her appeal. Ac¬ 
cordingly, the Auditor’s report was not filed until March 
14, 1955. Again, appellant objected to the Auditor’s re¬ 
port, and it was not confirmed until said objections w^ere 
heard and overruled. The Order confirming the Auditor’s 
report was entered herein on May 19, 1955. In the mean¬ 
time, the parties hereto had filed a Stipulation in this 
cause on February 28, 1955, wfiiich provided, among other 
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things, that after the Auditor’s report had 'been made, 
the Trial Court should determine at a hearing: 

“(a) What reduction or disallowance of maintenance, 
if any, Quirino Fioravanti may equitably be entitled 
to from October 15, 1951 (the date .on which he filed 
a motion to vacate said order for maintenance) to 
the date of said hearing, upon such grounds as he 
may present to the Court to establish his rights 
thereto, at which time Mathilda Fioravanti may pre¬ 
sent such evidence as she may have in opposition 
thereto. 1 ’ 

Accordingly, that hearing in the Trial Court upon ap¬ 
pellee’s Motion to Vacate the Order for Alimony, pen¬ 
dente lite, was not and could not be set for hearing until 
September 8, 1955, on wdiich date a hearing was held by 
the Trial Court, and at the conclusion of the hearing, the 
Trial Court, on September 9, 1955, signed the Order 
herein from which this appeal has been taken, terminat¬ 
ing the pendente lite Order for alimony, as of the date 
the Motion to terminate said Order had been filed, namely 
October 15, 1951. 

This appeal raises the question as to the power of the 
Trial Court to vacate the pendente lite Order as of the 
date it was filed, although the determination on the Mo¬ 
tion could not be made by the Court until some time 
thereafter, by reason of the delaying tactics of appellant. 

SUMMARY OF ARGUMENT 

It is the contention of appellee, under the decisions of 
this Court, including the Kephart and Dausuel decisions, 
that the Trial Court has the power to vacate a pendente 
lite Order as of the date a Motion or request to vacate 
is filed, and further, the Court having said power, exer¬ 
cised a proper discretion in this case, and did not abuse 
its discretion, and that there is no basis on which this 
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Court, under the facts of this case and the manifest 
equities of appellee, should disturb that ruling. 

ARGUMENT 

I. 

An order for alimony pendente lite may be modified 
prospectively as of the time when the modification is 
asked, although the order thereon is not signed until a 
later date. 

The law on this subject is covered in the extensive note 
in 6 A.L.R. 2nd Series 1277, 1328, where the following 
rule is announced: 

“The majority rule is that the courts may cancel ar¬ 
rears of alimony, separate maintenance, or support 
which accrued after 'the filing of a motion or the 
making of an informal application for modification 
of the decree and prior to the entry of the order 
based upon such a request for relief.” pg. 1328 

In support of this principle, the annotation at page 
1328, among other cases, cites the case of Winkel v. 
Winkel (1940) 17S Md. 4S9, 15 A. 2d 914. 

The same principle was applied by the Court of Ap¬ 
peals for the District of Columbia in the case of Michael 
v. Smith, 221 F. 2d 59. It was there held that, if a mo¬ 
tion to revive is filed before the expiration of the 12 year 
period of limitation for the life of a judgment, that the 
judgment may be revived by an order even though the 
order reviving 'the judgment is made after the 12 year 
period of limitation had expired. The Court said: 

“Preservation .of rights is made to depend in many 
instances upon action within a definite time. But 
ordinarily the one upon whom the initiative rests 
keeps his right alive for the time being if he makes 
the appropriate move within the specified time.” 
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Kephart v. Kephart, 89 U.S. App. D.C. 373, 193 F. 2d 
677, cited by appellant, merely decides that arrears of 
alimony after they have accrued, but where there has 
been no motion to vacate filed, can not be modified. That 
case is not authority against the appellee herein where a 
motion to modify had been filed. 

The decision of the Court of Appeals in the Kephart 
case has been construed by this Court in its later de¬ 
cisions as permitting the reduction or vacation of alimony 
as of the date when the motion to reduce or vacate is 
filed. 


In Dausuel v. Dausuel, 90 U.S. App. D.C. 275, 195 F. 
2d 774, Ihis Court said: 


“A court may set aside for fraud instalments of ali¬ 
mony after they have accrued, like any other judg¬ 
ment. Moreover it may always reduce them prospec¬ 
tively as of the time when reduction is ashed. Kep¬ 
hart v. Kephart, 89 U.S. App. D.C. 373, 193 F. 2d 
677; certiorari denied, 72 S.Ct. 557.” 


In Brown v. Brown, 92 U.S. App. D.C. 319, 205 F. 2d 
720, this Court said: 


“In 'the present case the court found that after the 
maintenance .order was entered, and before the appel¬ 
lant husband moved to have it modified, the child was 
emancipated by being allowed to leave school and go 
to work The court correctly held that it had no au¬ 
thority to modify or remit payments 'that became due 
after the child was emancipated and before the mo¬ 
tion was filed.” j 

In Feich v. Feich, 217 F. 2d 857, this Court said: 

“Feick did not apply to the District Court for a mod¬ 
ification of the orders and continues to be bound by 
them.” 

j 

The same principle is followed in other jurisdictions, 
as the following citations indicate. 
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Adler v. Adler, 373 Ill. 361, 26 N.E. 2d 504, in which 
certiorari was denied by the Supreme Court in 311 U.S. 
670, 85 L.ed. 430, in which the court held that an order 
terminating a liability for alimony as of the day the peti¬ 
tion for modification of the decree was filed, does not 
have retroactive effect. 

Johnson v. Johnson, 46 Ariz. 535, 52 F.2d 1163, where 
the court said that although the statute conferring power 
to amend a decree for alimony does not authorize the 
court to cancel the arrears wdiich accrued before the filing 
of the application for modification, it does authorize the 
cancellation of arrears accruing after the application is 
filed. 

It is uniformly held that delay in acting on an appli¬ 
cation to modify an alimony penden'te lite award through 
no fault of the husband does not deprive the court of 
jurisdiction to grant relief. Keck v. Keck, 219 Cal. 316, 
26 P.2d 300. 


II. 


The trial court did not abuse its judicial discretion in 
revoking the pendente lite order under the facts of this 
case. 

The record herein shows that appellee did nothing to 
delay the hearing .on his motion to vacate, but was blocked 
at every 'turn by the delaying tactics of the appellant 
who, not only did nothing to expedite the hearing on the 
motion, but did everything to obstruct it. Appellee was 
powerless to obtain an earlier hearing, as a result of ap¬ 
pellant’s conduct. 

This is evident from 'the record of the hearing before 
the trial court when the motion was finally heard. On 
pages 15 and 16 of the transcript of that hearing, filed 
herein as part of the unprinted record, the trial court 
said to appellant’s counsel: 
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“Why didn’t you take any steps to enforce this alimony 
all these years? I think it is a great deal of hardship, 
after four years, to insist on trying to collect in a lump 
sum the accumulation of alimony pendente lite. 

“Mr. Quimby: As I say, if Your Honor please, I came 
in this case in 1953. i 

“The Court: When I say ‘you’, I don’t mean you per¬ 
sonally. You know a litigant may not excuse his own ac¬ 
tions by changing lawyers. 

“Mr. Quimby: That is true, I am sorry I can’t an¬ 
swer that, if Your Honor please. I don’t know why ac¬ 
tion was not taken prior to that. When I got into the 
case, it was in a status— 

“The Court: This matter has considerable equitable 
appeal to me because maintenance pendente lite is in¬ 
tended for the wife’s support as it goes along. It is not 
intended as a judgment or a contract to pay a lump sum 
at some future time. Apparently, she didn’t need that 
support. Now, four years later, she wants to collect four 
years’ accumulations and that doesn’t seem to me to be 
equitable.” 

The record further shows that appellant-wife has re¬ 
ceived a net of over $25,000, or one-half of the husband’s 
entire estate, the bulk of which belonged to him before 
his marriage. She has also received through the years 
of her litigation over $5,000 in rentals which she failed 
to deliver to the receivers, and in addition, she had pre¬ 
viously collected all earnings and salary of the husband 
since the prenuptial contract was made in March 1944, 
plus the rent free occupancy of the home property. 

In May, 1955, when the husband finally obtained an 
absolute divorce from the wife on grounds of 5 years 
voluntary separation, in Civil Action 4713-53, the Court, 
in view of the large estate she had acquired from the 
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husband, refused to award her any permanent alimony, 
since she had already received so much, whereas the hus¬ 
band, approaching his 70th year, has only a lesser part 
for his future security after the expense of more than 
eight years of protracted litigation in the local courts. 

The trial court in ruling made the following findings 
and conclusions (J.A. p. 11): 

“But, entirely irrespective of that, the Court is of 
the opinion that in the exercise of its discretion, the 
order for maintenance pendente lite in this case 
should be vacated as of the date that the motion w’as 
filed. 

“The Court is without power to vacate any install¬ 
ments that may have been accrued prior to that date 
but it does have power to reduce and, therefore, to 
do away with installments prospectively as of the 
time the reduction is made. (Dausuel v. Dausuel, 90 
U. S. Appeals D. C. 275 at 276.) 

“In the exercise of its discretion, the Court is of the 
opinion that the husband should not be required to 
pay the installments of the alimony that have accrued 
subsequent to October 15, 1951. It was no fault of 
his that the matter has not been heard prior to today. 
On the other hand, the wife made no effort to collect 
the installments as they accrued. The purpose of 
maintenance pendente lite is not to award a lump 
sum of money to the wife but to make periodic pay¬ 
ments in order that she may not become a public 
charge and in .order that she may not be without sup¬ 
port. Apparently, she did not need this money for 
the obvious reason that she was living in the prop¬ 
erty owned jointly by the parties originally and was 
collecting rent from some of the real estate and liv¬ 
ing in one of the properties. 

“In the exercise of its discretion, the Court will grant 
the motion to vacate the order for maintenance pen¬ 
dente lite from October, 1951.” 
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CONCLUSION 

Upon the foregoing authorities and the facts appearing 
of record herein, it is respectfully submitted that the 
trial court had the right to vacate the order and that it 
did not abuse its judicial discretion in exercising that 
right. 
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Respectfully submitted, 

Alvin L. Newmyer 
Alvin L. Newmyer, Jr. 
Attorneys for Appellee \ 

Of Counsel: 

Newmyer & Bress 



